Medical Malpractice – We’ve Done this before.  Same things, Duty, Breach of Duty, Resulting in Injury Causing Damage
I. WHAT IS “MEDICAL MALPRACTICE?” – He mentions that the physician will likely win or lose the case!
	A. Plaintiff’s Attorneys: Medical “Negligence” 
 	B. Can you be “guilty” of malpractice?	
In a civil case you need 9/12 Jurors to find “guilt” and it only has to be reasonable or probable in a civil case (as opposed to “beyond a reasonable doubt” in criminal cases)
	C. Actually just a “tort” in the medical field
 		a) Duty
 		b) Breach
 		c) Causation
 		d) Damages 
	D. JUDGE’S INSTRUCTIONS TO JURY = “LAW OF CASE”
Jury determines facts, not law.  The document will set out the duties of the physician and will simply askt eh jury if the defendant breached that duty.  They will also ask if the platiff was negligent at all.  If the plantiff contributed to his/her injury then they  will be deemed a % negligible.  Example:  guy runs stop light and t-bones a car (80% negligible).  The other car was speeding though so they contributed to their own injury maybe 20%.  The damages will be adjusted accordingly.
E. TRIAL
 		a) Burden of Proof – on Plaintiff.  
It is on the plantiff to prove the case.  They must prove a duty, a breach and that it caused an injury resulting in damages.
 		b) Opening Statements thru Closing Arguments
The party who has the burden of proof goes first and last.  Then the defense goes.  This is the point when you want to make the biggest statement.  
If you say you are going to prove something, then you BETTER prove it!
 		c) Directed Verdict
d) Jury Selection – 1st thing that happens.  
Jurors will fill out a questionnaire so the attornies can find out things about the jurors.  Are they sympathetic or not, whats their profession? etc
 			1) VOIR DIRE – by Court and attorney
2) Challenges for cause – Judge asks questions to the jurors (are they a relative, do they know the plantiff), then plantiffs ask questions and finally defense attornies.  Try to figure out if the person will be sympathetic to the plantiff, if they will be fair, or if someone is prejudicing them.  People say things like “I hate doctors” to get out of jury duty.
3) Preemptory challenges – Of the 18 remaining jurors, the plantiff attorney and defense attorney can each choose 3 people to get rid of off the jury.  Therefore the jury will be selected by both sides.
				3  per party + alternates
 				1  Must be conflicting cases to receive?
 		4) Challenges for causes
 			5) Types of jurors each party desires
				aa) Plaintiff – sympathetic 					jurors
bb) Defendant – no preachers, nurses or engineers treatment does not have to be  “perfect”
	F. EXPERTS:
 		a) Qualifications – goes to credibility not admissibility
 		b) Location – Kentucky allows from  anywhere 
              		c) How do you find an expert?  Want to get an honest appraisal of the case.
 				 1) used them before
 	  			2) literature
 	  			3) “known” experts/prostitutes?
 	 	 		4) universities
 	 			5) local doctors
		d) MUST get one jury will listen to, respect, and not feel just a “whore”
e) cost? relevant to credibility?Go after the facts and don’t go after how much they are getting paid
 		f) DEFENDANT, HIM or HERSELF 
 				1) Know your own CASE !  Do review your own case and charts before.
 				2) DOs and DON’Ts 
 	  			3) Do not let Plaintiff’s attorney 	establish breach through you !  
	 			 4) Unless you are an expert don’t become one
				5) Don’t underestimate Plaintiff’s attorney   
	 			6) This is not the trial !
	           				 You can explain later (Dr. C)
		g) “recognized” treatises, articles, etc.??
 		h) “RMP” not possibility??
G. DISCOVERY – Tons of depositions taken before the case.  Walking into the case you should know exactly what is going to happen in the courtroom.  The only question is how the jury should take it.
 		1) MOST important part of case = Plaintiff; Defendant; witnesses; treating doctors; etc.
 		2) if done properly, attorneys know everything that will be said or argued at trial
		3) discovery of Plaintiff’s experts = info to obtain
 4) Can a jury understand medical proof?  He says that the jury gets the right call most of the time

II. DUTY – You must actually owe the person a duty.  Ex: if you see someone drowning and see a life saver, you don’t have to throw the lifesaver to get them.  But if you do throw the lifesaver you must follow the standards of procedure after that. 
If you give medical advice a duty could be implied.
The “Standard of care” is not community based anymore but rather universal.  That is to say the Harrogate standard of care for treating a certain illness is the SAME as the standard of care for a doctor treating the same illness in Chicago.
	A. Usually no question because doctor/patient relationship 
 	B. E.R. Case (unless…)
C. Informal opinion if given to treating physician?
 		No duty of care to patient
 	D. Normally relationship is consensual 	transaction, contract 
	E. Having an appointment with doctor 	     not sufficient
 	F. Phone consultations with doctor?  CHART EVERYTHING!!!  Even a simple phone call.
               G. Exam on behalf of third-party?
H. How long does duty last?  As long as you are treating the person for the thing that you started treating for.  
“Until cessation of the necessity giving rise to therelationship  (surgery for example) or discharge of the patient by the doctor or by withdrawal from the case by the physician after giving reasonable notice enabling patient to obtain medical attention”
I.  Cessation of Practice - If you are ending your practice you just write your patients and tell them.  You must help them find a new doctor and give them sufficient advance notice.

III. BREACH – “Standard of Care” 
A. Did the doctor violate the standard of care reasonably expected  of a 	competent physician of the same class and under similar circumstances?
 	B. INSTRUCTIONS
	C. Basis: I would know these things below
		    Doctor is skilled & learned, Patient is not & must depend on doctor
 		a) Physician must fully disclose his findings on exam & the opinions’ he or she holds.
b) Doctor must inform the patient of the diagnosis and the known risks or dangers inherit therein so that the patient can make an intelligent decision regarding the course 
of treatment.
Must try and explain what you are doing and why you are doing it.  If they don’t understand then chart that, make sure you have a witness there.
 		c) Physician has a duty to refer to a specialist if not in his or her expertise. 
		d) Doctor must advise a patient if an ailment is incurable.  TELL THE TRUTH
D. Kentucky requires expert testimony to establish breach. Also, expert testimony required as to what the “standard of care” is.
 	     
IV. CAUSATION – Did the violation by the Doctor, if any, cause the damages complained of by Plaintiff?  
If causation is the only defense you usually settle the case.
	A. Difficult to defend on causation if negligence obvious.
B. Past medical records of Plaintiff VERY IMPORTANT – A lot of times the patient has had a past medical history of the complaint.  For example this person had back pain 3 years prior to the incident with the physciain
	C. Plaintiff’s attorneys normally stay away from CA cases because of causation issues.

V. DAMAGES 
 	A. Plaintiff must show actual injury or damage resulted from Dr’s negligence. 
	B. Medical bills, past & future (requires expert testimony)
	C. Lost wages
	D. Loss of future wages–permanent impairment of power to earn $
	E. Pain and suffering -  big settlements are only in gross negligence.
	F. Plaintiff’s  forms of evidence:
		1) Day in Life Films – show a kid in a wheelchair for the whole day (sympathetic vote)
		2) Economic Experts
		3) Psychiatric Experts

VI. “RES IPSA LOQUITOR”  - Probably should know what this is!!!
	A. Exceptions to requirement for expert testimony as to breach and causation.
	B. “The thing speaks for itself.”
 		1) blade left in belly
 		2) sponge left in body
		3) wrong leg amputated
	C. “Captain of the Ship Doctrine” – hospital may have a duty to count gauze etc now as well.
 		
VII. COMPARATIVE NEGLIGENCE 
 	A. INSTRUCTIONS
 	B. Jury will apportion liability, if any, to each party; Plaintiff, Defendant, or Defendant’s 

VIII. “INFORMED CONSENT”  - NOT USED AS A DEFENSE MUCH ANYMORE.  It’s hard to prove that lack of consent caused the damage.
  	A. Emphasis is on “informed”
              Consent of the patient w/o knowing what he or she is consenting to or why is not sufficient.
 	B. May be difficult	
 		1) CHART, CHART, CHART
               	2) witnesses
 		3) fully explain on consent form
 			a) treatment to be received
 			b) possible complications (ALL ?)
 		4) Plaintiff must negate I/C with expert – “not sufficient” 
		    (unless insufficient info given patient)
IX. DIRECTED VERDICTS/SUMMARY JUDGEMENTS 
Directed Verdicts – Happens in the middle of the case. If the plantiffs haven’t given enough proof and haven’t fulfilled the burden of proof, the defense can ask for the case to be thrown out.
Summary Judgements – Before the case goes to court the defense can say that the plantiff has not met their burden of proof.  If the plantiff cannot cover the burden of proof.  This almost never happens in the medical malpractice.
  
 X. STATUTE OF LIMITATIONS – Remember ONE year from the date, you can file suit.
1) Basic rule: Plaintiff has one year from the date of the negligence, one year from the date when the negligence reasonably could  or should have been discovered to file suit – KRS 413.245. 
2) “Time does not commence against a party under legal disability until removal of the disability”.  This means that if someone is under 18 then they have until their 19th birthday to file.
 
XI. MITIGATION  
A. Duty on Plaintiff to mitigate or minimize damages – the plantiff has a duty to prevent their own damages.  If they are ordered to get an MRI and do not, this is a failure to mitigate.
 	B. Seldom significant in m/p action.
  
XII. TORT REFORM 
 
			FORGET IT!
· Structured Settlements and Your Responsibilities During Suit 
XIII. STRUCTURED SETTLEMENTS  
XIV. YOUR RESPONSIBILITIES DURING SUIT 
	HELP your attorney ! ATTEND depos !

XV. CHART, CHART, CHART 
 	1) Phone calls from patient
 	2) Phone calls to patient
 	3) EVERYTHING!
 	4) NEVER, NEVER, NEVER, NEVER, NEVER CHANGE A RECORD

XVI. COUNTERSUITS AND LETTERS TO PLAINTIFF’S ATTORNEY – No countersuit unless the person who brought the suit against you brought the suit maliciously (aka without basis).

XVII. CONSENT TO SETTLE  
XVIII. NATIONAL DATA BANK – All verdicts and settlements are reported. 
XIX. MEDIATION/ARBITRATION 
XX. HIPAA 
If asked questions, you may refer to the chart at any time that you would like.
Always tell the truth.
Don’t alter the chart.
If there is legal correspondence keep it out of the chart.
