The Emergency Medical Treatment and Active Labor Act  (EMTALA) and Implementing Regulations
EMTALA:   Also known as the Patient Dumping Statute Enacted in 1986 to address the concern that hospital emergency departments were refusing to treat individuals who lacked the ability to pay for services and were transferring or redirecting those persons to charitable or government-owned hospitals that could not refuse to treat the indigent.
7 Requirements for Medicare – Participating Hospitals (Must follow EMTALA)
1. An obligation to provide a medical screening examination to any person presenting to the ED of the hospital and requests an examination or treatment for a medical problem
2. Requires that if an emergency medical condition is found to exist, hospitals must provide further medical examination and treatment to stabilize the medical condition
3. Requires hospital to transfer the patient to another medical facility if the hospital is unable to stabilize the patient within its capacity and capability
4.	Requires that hospital not to delay examinations and/or treatment in order to inquire about the patient’s insurance or payment status
5. Requires that hospital accept appropriate transfers of patients with emergency medical conditions if the hospital has specialized capabilities not available at the transferring hospital and has the capacity to treat those patients
6. If the patient refuses examination, treatment or transfer, requires the hospital to obtain or attempt to obtain written and informed refusal of examination, treatment or appropriate transfer
7. Prohibits hospital from taking adverse action against a physician or qualified medical personnel who refuses to transfer a patient with an emergency medical condition, or against an employee who reports a violation of EMTALA requirements
“Hospital with an Emergency Department”:  is defined as a hospital with a “dedicated emergency department”, which in turn means any department or facility of the hospital, regardless of whether it is located on or off the main hospital campus, that 
“Emergency Medical Condition”: Is defined as a medical condition manifesting itself by acute symptoms of sufficient severity (including severe pain, psychiatric disturbances, and/or symptoms of substance abuse) such that the absence of immediate medical treatment could reasonably be expected to result in placing the individual’s health in serious jeopardy, serious impairment to bodily functions or serious dysfunction of any bodily organ or part.
“Medical Screening Examination”:  “appropriate”…within the capability of the ED, including ancillary services routinely available to the ED to determine whether or not an emergency medical condition exists.  Examination must be conducted by an individual(s) who is determined qualified by hospital bylaws or rules and regulations and meets Medicare Condition of Participation Standards for Ed personnel
EMTALA obligations to a patient end when:
1. It is determined that the patient does not have an emergency medical condition;
2. It is determined that the patient’s emergency medical condition has been stabilized;
3. The patient with an unstabilized emergency medical condition is admitted as an inpatient to the hospital;
4. A patient with an unstabilized emergency medical condition is given an “appropriate” transfer to another medical facility

The hospital must also:
1. Retain records of individuals transferred to or from the hospital for 5 years; 
2. Maintain a list of physicians on-call for the ED;
3. Maintain a central log of all persons who come to the ED seeking assistance;
4. Conspicuously display signs that specify the rights of individuals under EMTALA and state whether the hospital participates in Medicaid;
5. Seek to obtain in writing any refusal of treatment;
6. Seek to obtain in writing any refusal of transfer;
7. Require a written request by patient for transfer;
8. Require physician certification of risks and benefits of transfer; 
9. Require certification by physician or qualified health professional of false labor.

If an individual at hospital ED has an emergency medical condition that has not been stabilized, the hospital my not transfer the individual unless:
1. The individual (or a legally responsible person acting on the individual’s behalf) after being informed of the hospital’s EMTALA  obligations and the risk of transfer, in writing requests transfer to another medical facility;
2. a physician has signed a certification that, based upon the information available at the time of transfer, the medical benefits reasonably expected from the provision of medical treatment an another medical facility outweigh the increased risks to the individual and, in the case of labor, to the unborn child form effecting the transfer; or
3. If a physician is not physically present in the ED at the time of transfer, a qualified medical person has signed a certification described in 2 above after a physician, in consultation with the person, has made the determination described in 2 above, and subsequently countersigns the certification

Hospital which is found to have violated EMTALA is subject to:
· Termination of its Medicare provider agreement
· Civil monetary penalty of up to $50,000 for each negligent violation
· Civil liability to each individual who suffers personal harm as a direct result of the hospital’s EMTALA violation
· Civil liability to any medical facility that suffers financial loss as a direct result of the hospital’s EMTALA violation
· CMPs of up to $50,000 may be imposed on physicians who sign a transfer certification knowing, or if they should have known, that risks of transfer outweighed benefits, or if they misrepresent an individuals condition or other information, including the hospital’s obligations under EMTALA
· Physician’s gross and flagrant violation or repeated violations may result in physician’s exclusion from Medicare and Medicaid Programs

On-Call Physician Responsibilities:  If, after an initial examination, a physician determines that the individual requires the services of a physician on the hospital’s on-call list and notifies the on-call physician and the on-call physician fails or refuses to appear within a reasonable time, and the physician orders the transfer of the individual because the physician determines that without the services of the on-call physician the benefits of the transfer outweigh the risks of transfer, the physician authorizing the transfer will not be penalized.  HOWEVER, the hospital and the on-call physician who failed or refused to appear are subject to CMPs of not more than $50,000 and potential exclusion for gross and flagrant or repeated violations
HYPOTHETICAL #1
Patient Linda begins going into labor at 3 a.m. Saturday morning in a rural area of Eastern Kentucky.  Linda’s husband immediately gets Linda in the car and takes Linda to the nearest emergency room. Unknown to Linda and her husband, 3 months ago the only OB-GYN practicing at the hospital resigned his privileges and left town to practice in Lexington, Kentucky. 
Upon arrival at the ED, Linda is thoroughly screened in accordance with hospital protocols and is determined that she is in labor. The ED physicians and staff advise Linda and her husband that there is no physician on staff with OB privileges who can deliver the baby. However, there is another hospital 20 minutes away with OB coverage 24/7.           
· May the hospital transfer Linda to the other hospital to deliver the baby?
Yes, because they screened her and they do not have the capability to stabilize the patient.  They do not have an OB/GYN and therefore not within the EMTALA regulation.
· If so, how must the hospital go about transferring Linda to the other hospital?
They must do the paperwork, must advise that the benefits outweigh the risks, since they do not have OB/GYN on staff.
Must also make sure that the transfer is appropriate.  Must transfer via ambulance since she is in active labor.  Must send the medical records in the ambulance with the hospital, must also call the hospital to explain the situation.
May be able to circumvent ambulance transfer if they would take to long, but you MUST document why you would do this, saying the ambulance was too far away and we didn’t have that kind of time.
If Bubba wants to transfer with his corvette, then you must document that they have been informed of risks of transfer and that they refused the transfer and wanted to do their own transfer.

HYPOTHETICAL #2
Karl is a disabled veteran who lives in an apartment approximately 1 block from the hospital.  Karl has a number of chronic health conditions and is a “regular” in the hospital emergency department, presenting for treatment of various maladies several times a month.  In fact, the ED physician and staff know Karl on sight because he is a “regular” in the ED.  On Monday morning, Karl presents to the ED complaining of stomach pain and nausea, with an elevated temperature. Upon arrival at the ED, Karl is thoroughly screened in accordance with hospital protocols, and the ED physician diagnosis Karl with having a stomach virus.  The ED physician prescribes some medicine and discharges Karl home with instructions.  Two hours later, Karl returns to the ED with the same symptoms as before.  The same ED physician and staff who previously saw Karl are still on duty.  Because they just saw Karl 2 hours ago, the ED physician and staff do not re-examine Karl but simply review his medical chart.  The ED physician and staff talk to Karl and give him medicine to relieve his nausea and again discharge Karl home with instructions.  Karl goes home and dies after his appendix ruptures.
·  On Karl’s first visit to the ED, did the hospital violate EMTALA?
No, since they appropriately examined Karl according to their standard procedure and made a diagnosis as stomach virus, since this is not an emergent diagnosis their EMTALA obligations ended there.  They were allowed to discharge Karl home.
If he had died due to appendicitis after this, there was still NO EMTALA violation.  There could be medical malpractice for failing to diagnose the appendicitis but it is not EMTALA violation.
·  On Karl’s second visit to the Ed, did the hospital violate EMTALA?
Yes, they did not screen Karl again, even though they did it 2-2.5 hours before.  Every time that patient presents to the ED, the screening protocol MUST be followed.  Uniformity of treatment of patients, every single time the patient presents.
